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§ 2.206 Advance confidentiality deter-
minations. 

(a) An advance determination under 
this section may be issued by an EPA 
legal office if— 

(1) EPA has requested or demanded 
that a business furnish business infor-
mation to EPA; 

(2) The business asserts that the in-
formation, if submitted, would con-
stitute voluntarily submitted informa-
tion under § 2.201(i); 

(3) The business will voluntarily sub-
mit the information for use by EPA 
only if EPA first determines that the 
information is entitled to confidential 
treatment under this subpart; and 

(4) The EPA office which desires sub-
mission of the information has re-
quested that the EPA legal office issue 
a determination under this section. 

(b) The EPA office requesting an ad-
vance determination under this section 
shall— 

(1) Arrange to have the business fur-
nish directly to the EPA legal office a 
copy of the information (or, where fea-
sible, a description of the nature of the 
information sufficient to allow a deter-
mination to be made), as well as the 
business’s comments concerning the 
matters addressed in § 2.204(e)(4), ex-
cluding, however, matters addressed in 
§ 2.204 (e)(4)(iii) and (e)(4)(iv); and 

(2) Furnish to the EPA legal office 
the materials referred to in § 2.204(f) (3), 
(7), (8), and (9). 

(c) In making a determination under 
this section, the EPA legal office shall 
first determine whether or not the in-
formation would constitute voluntarily 
submitted information under § 2.201(i). 
If the information would constitute 
voluntarily submitted information, the 
legal office shall further determine 
whether the information is entitled to 
confidential treatment. 

(d) If the EPA legal office determines 
that the information would not con-
stitute voluntarily submitted informa-
tion, or determines that it would con-
stitute voluntarily submitted informa-
tion but would not be entitled to con-
fidential treatment, it shall so inform 
the business and the EPA office which 
requested the determination, stating 
the basis of the determination, and 
shall return to the business all copies 
of the information which it may have 

received from the business (except that 
if a request under 5 U.S.C. 552 for re-
lease of the information is received 
while the EPA legal office is in posses-
sion of the information, the legal office 
shall retain a copy of the information, 
but shall not disclose it unless ordered 
by a Federal court to do so). The legal 
office shall not disclose the informa-
tion to any other EPA office or em-
ployee and shall not use the informa-
tion for any purpose except the deter-
mination under this section, unless 
otherwise directed by a Federal court. 

(e) If the EPA legal office determines 
that the information would constitute 
voluntarily submitted information and 
that it is entitled to confidential treat-
ment, it shall so inform the EPA office 
which requested the determination and 
the business which submitted it, and 
shall forward the information to the 
EPA office which requested the deter-
mination. 

§ 2.207 Class determinations. 

(a) The General Counsel may make 
and issue a class determination under 
this section if he finds that— 

(1) EPA possesses, or is obtaining, re-
lated items of business information; 

(2) One or more characteristics com-
mon to all such items of information 
will necessarily result in identical 
treatment for each such item under 
one or more of the provisions in this 
subpart, and that it is therefore proper 
to treat all such items as a class for 
one or more purposes under this sub-
part; and 

(3) A class determination would serve 
a useful purpose. 

(b) A class determination shall clear-
ly identify the class of information to 
which it pertains. 

(c) A class determination may state 
that all of the information in the 
class— 

(1) Is, or is not, voluntarily sub-
mitted information under § 2.201(i); 

(2) Is, or is not, governed by a par-
ticular section of this subpart, or by a 
particular set of substantive criteria 
under this subpart; 

(3) Fails to satisfy one or more of the 
applicable substantive criteria, and is 
therefore ineligible for confidential 
treatment; 
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(4) Satisfies one or more of the appli-
cable substantive criteria; or 

(5) Satisfies one or more of the appli-
cable substantive criteria during a cer-
tain period, but will be ineligible for 
confidential treatment thereafter. 

(d) The purpose of a class determina-
tion is simply to make known the 
Agency’s position regarding the man-
ner in which information within the 
class will be treated under one or more 
of the provisions of this subpart. Ac-
cordingly, the notice of opportunity to 
submit comments referred to in 
§ 2.204(d)(1)(ii) and § 2.205(b), and the list 
of materials required to be furnished to 
the EPA legal office under 
§ 2.204(d)(1)(iii), may be modified to re-
flect the fact that the class determina-
tion has made unnecessary the submis-
sion of materials pertinent to one or 
more issues. Moreover, in appropriate 
cases, action based on the class deter-
mination may be taken under 
§ 2.204(b)(1), § 2.204(d), § 2.205(d), or 
§ 2.206. However, the existence of a class 
determination shall not, of itself, af-
fect any right a business may have to 
receive any notice under § 2.204(d)(2) or 
§ 2.205(f). 

§ 2.208 Substantive criteria for use in 
confidentiality determinations. 

Determinations issued under §§ 2.204 
through 2.207 shall hold that business 
information is entitled to confidential 
treatment for the benefit of a par-
ticular business if— 

(a) The business has asserted a busi-
ness confidentiality claim which has 
not expired by its terms, nor been 
waived nor withdrawn; 

(b) The business has satisfactorily 
shown that it has taken reasonable 
measures to protect the confidentiality 
of the information, and that it intends 
to continue to take such measures; 

(c) The information is not, and has 
not been, reasonably obtainable with-
out the business’s consent by other 
persons (other than governmental bod-
ies) by use of legitimate means (other 
than discovery based on a showing of 
special need in a judicial or quasi-judi-
cial proceeding); 

(d) No statute specifically requires 
disclosure of the information; and 

(e) Either— 

(1) The business has satisfactorily 
shown that disclosure of the informa-
tion is likely to cause substantial harm 
to the business’s competitive position; 
or 

(2) The information is voluntarily 
submitted information (see § 2.201(i)), 
and its disclosure would be likely to 
impair the Government’s ability to ob-
tain necessary information in the fu-
ture. 

§ 2.209 Disclosure in special cir-
cumstances. 

(a) General. Information which, under 
this subpart, is not available to the 
public may nonetheless be disclosed to 
the persons, and in the circumstances, 
described by paragraphs (b) through (g) 
of this section. (This section shall not 
be construed to restrict the disclosure 
of information which has been deter-
mined to be available to the public. 
However, business information for 
which a claim of confidentiality has 
been asserted shall be treated as being 
entitled to confidential treatment 
until there has been a determination in 
accordance with the procedures of this 
subpart that the information is not en-
titled to confidential treatment.) 

(b) Disclosure to Congress or the Comp-
troller General. (1) Upon receipt of a 
written request by the Speaker of the 
House, President of the Senate, chair-
man of a committee or subcommittee, 
or the Comptroller General, as appro-
priate, EPA will disclose business in-
formation to either House of Congress, 
to a committee or subcommittee of 
Congress, or to the Comptroller Gen-
eral, unless a statute forbids such dis-
closure. 

(2) If the request is for business infor-
mation claimed as confidential or de-
termined to be confidential, the EPA 
office processing the request shall pro-
vide notice to each affected business of 
the type of information disclosed and 
to whom it is disclosed. Notice shall be 
given at least ten days prior to disclo-
sure, except where it is not possible to 
provide notice ten days in advance of 
any date established by the requesting 
body for responding to the request. 
Where ten days advance notice cannot 
be given, as much advance notice as 
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